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The policy of The Corporation Trust Company in all matters relating 
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tenance of corporations, is to deal with members of the bar, exclusively. 


ANOTHER BIRTHDAY ANNIVERSARY 


The Corporation Trust Company is about to enter its 
forty-third year in business, as it celebrates its forty-second 
birthday on December 4, having been granted its charter on 
that date in 1892. We were pioneers then—and are pioneer- 
ing still, for the frontiers in our work are ever beyond. 


STOCKHOLDER UNDER NO DUTY TO INTEREST 
HIMSELF IN THE DETAILS OF CORPORATE 
MANAGEMENT 


In Enyart vs. Merrick, 34 P. (2d) 629, 634, the Supreme 
Court of Oregon says: “It is true that plaintiff did not 
concern himself with the accounts of the corporation. Ex- 
cept as a participant in the stockholders’ meeting, there is 
no duty resting upon a stockholder as such to interest him- 
self in the details of corporate management in any case. 
In fact, to do so, would be unwarranted.” 
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Another New Deal— 
this time (good news for 
lawyers!) a New Deal in 
Process Serving 


With the new law requiring all New York corporations 
to designate the Secretary of State as the agent for service 
of process, The Corporation Trust Company through its 
Albany office inaugurates for attorneys a new type of 
PROCESS SERVING which will do away with service 
on wrong corporation, incomplete evidence of service, etc. 


—Here ‘is the new system: 
assume you are to serve 
a New York Corporation: 


Send the process to the office of The Cor- 
poration Trust Company nearest you or 
mail it direct to our Albany office. 

A trained man will take it direct to the 
Secretary of State’s office (just across the 
street from our Albany office) and have it 
painstakingly checked with the records for 
correctness of corporate name and other 
details. 

Service will then be made immediately upon 
the proper official, the legal fee paid on 
the spot and typewritten affidavit of service 
prepared and forwarded at once to the 
attorney. Telephoned or telegraphed notice 
of completion of service will be sent when 
requested. 

If the service of process is held up for 
any reason the attorney will immediately 
be notified either by telephone, telegraph 
or letter as he may request. 


Use this efficient new way of serving process on New 
York Corporations. Telephone or write the nearest office 
of The Corporation Trust Company for details and the 
extremely small charge made for it. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a bearing on the organization, maintenance, conduct, regu- 
lation, or taxation of business corporations. It will be mailed reg- 
ularly, postpaid and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 


When it is desired to preserve the Journal in a permanent file, a pe 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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R. A. MacLean 


A few years ago it seemed safe to 
assume that if a foreign corporation 
voluntarily applied for authority to 
do business in a state and was for- 
mally admitted, it would not there- 
after have penalties assessed against 
it by the state officials for having done 
business in the state before qualifica- 
tion. The potential penalty, i. e., un- 
enforceability of contracts because of 
inability to sue in the State courts, 
which, so far as the state is concerned, 
operates automatically without any 
prosecution on behalf of the state, was 
effective, without more, in making 
many foreign corporations comply 
with state laws. Where extremely 
large fines were prescribed by statute 
they were not generally exacted and, 
on the whole, were less dangerous 
possibilities than the smaller fines, as 
these were applied generally. Now, 
however, fines are often imposed with- 
out mercy, regardless of how heavy 
they are or how slight the default. 

In one state, wherever qualification 
papers have shown a corporation as 
having a considerable amount of prop- 
erty in the state, this has been taken 
as evidence of the corporation having 
done business in the state before quali- 
fication and, shortly after the corpo- 
ration’s qualification, penalties have 
been imposed. 

Sometimes penalties are now im- 
posed because of some default which 
has occurred years ago. In one state, 
the records for some years past have 
evidently been searched for possible 
lapses in the maintaining of an agent 
for service of process, as a number 
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of corporations have had penalties as- 
sessed against them in cases where 
a new statutory agent had not been 
appointed till a few months after the 
death or removal of the person pre- 
viously appointed, the lapses having 
occurred years before. 

In another state, a $100 penalty has 
been imposed repeatedly where an an- 
nual report has been accepted for filing 
only a few days after the final date 
prescribed for filing. 

In another state, a money penalty 
has been imposed where a new form, 
required under an amendment of the 
statutes, has been filed one day late 

In some instances, corporations have 
been able to have penalties reduced; 
in others, efforts in this direction have 
been unsuccessful. 

As against any suggestion that pen- 
alties are now applied as a source of 
revenue, it may be said that state offi- 
cials are justified in enforcing the law 
Strictly, as leniency in doing so might 
be regarded as a breach or neglect 
of duty. 

At all events, nowadays, when the 
statutory requirements are much more 
complex than formerly and when pen- 
alties are enforced rigorously, it is 
more important than ever before to 
be able to show that a corporation 
has complied with the statutes of a 
state before doing business therein 
and that there has been no lapse of 
agency, and to be prompt in filing 
annual reports and in complying witb 
any new requirements prescribed by 
amendments of the statutes. 
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Domestic Corporations 


California. 

Partnership relations of corporations. In a suit “on open book 
account” the defendant contended that a partnership arrangement 
had been entered into between him and the plaintiff corporation; 
the District Court of Appeal, Second District, Division 2, California, 
affirms the judgment below for the plaintiff. It is said that the trial 
court was justified “in view of the evidence in permitting respondent 
to present its case on the theory that no partnership existed and 
that the action brought was appropriate.” On the partnership rela- 
tion in the case of corporations, in California, the appellate court 
says, citing California cases: “A corporation cannot lawfully enter 
into a co-partnership agreement with an individual unless expressl 
empowered to do so by the terms of its charter. It has been inti- 
mated that a corporation thus incapable of becoming a partner may 
bind itself by contract for a joint adventure, the purposes of which 
are within those of the corporation; and, even when a corporation 
is without authority under its charter to form a partnership with 
another, it may be held liable as a partner to prevent injustice.” 
Consolidated Furniture Manufacturers v. Goldstein et al., 35 P. (2d) 
627. Daniel A. Knapp, of Los Angeles, for appellants. Bicksler, 
Parke & Catlin, of Los Angeles, for respondent. 


Laches in making demand for new certificates of stock for 
originals destroyed by fire. Here, a demand made on a corporation 
for new stock certificates to replace those allegedly destroyed by fire 
28 years before was denied. Action to compel. The District Court 
of Appeal, Fourth District, California, affirms the judgment below for 
the plaintiff stockholder. Two defenses were advanced : (1) Failure 
to prove destruction; (2) laches in making demand. As to (1), “the 
evidence amply supports a finding that the certificates were destroyed 
by fire.” As to (2) the court says: “We think it must be conceded 
that mere delay in asserting a right, unaccompanied by any show- 
ing of prejudice to an adverse party, is not alone sufficient to sustain 
the defense of laches.” It cannot be successfully contended that at 
some future time some other person may come forward and make 
the claim that he is the owner of these same certificates. Further- 
more an indemnifying bond was prescribed by the trial court’s decree. 
The court says further: “However, we must assume that appellant 
is primarily interested in determining the true owners of shares of 
stock. Certainly, we cannot assume that appellant, under the cir- 
cumstances presented by the record, is taking the position of an 
adversary seeking to bar a true owner of stock, who has had the 
misfortune to have the evidence of his ownership destroyed, from 
asserting his right of ownership and from obtaining the relief af- 
forded by the statute.” Gallaher & lowa Oil Co., 33 P. (2d) 439. 
James T. Barstow, of Fresno, for appellant. John F. Pryor and 
J. L. C. Irwin, both of Hanford, for respondent. 





The Corporation Journal 271 


Voluntary destruction of certificates of stock; demand for issuance 
of new certificates. This case is much the same as that digested in 
the paragraph immediately above; same defendant ; same court ; same 
result; same counsel. One defense advanced, here, is that the cer- 
tificates were destroyed voluntarily and that the statute does not 
contemplate an enforced reissuance in such a case. The court says: 
“There is nothing in the language of the statute which declares that 
one who has intentionally destroyed certificates is not entitled to the 
remedy of reissuance.” “It may be conceded that it is the general 
rule that every presumption is against the despoiler of documentary 
evidence.” (The inference being that the production of such evi- 
dence would have operated against the despoiler.) “Nevertheless 
we know of no authority which declares that the presumption is con- 
clusive.” The evidence of voluntary destruction must be clear, satis- 
factory, and convincing ; the question of the sufficiency of the evidence 
was for the trial court to answer. The appellate court is unable to 
declare that there was not substantial evidence supporting the find- 
ing of the trial court that the certificates had been “lost or destroyed” 
and the “determination must therefore be regarded as conclusive 
upon this appeal.” Tilton v. Iowa Oil Company, 33 P. (2d) 446. 


Canada. 


The new Dominion Companies Act. A new Companies Act, ap- 
plicable to Dominion (federally incorporated) companies came into 
force October 1. Among the important features of the new Act are: 
limitation on the amount to be set aside as distributable surplus on 
issuance of no par shares; provision for issuance of preferred shares 
in series; repeal of provision for issuance of no par preferred shares 
carrying a preference as to principal or subject to redemption ; require- 
ment that redemption of preferred shares can only be made out of 
ascertained net profits unless a redemption is effected by reduction of 
capital under safeguard for creditors provided by the Act; new pro- 
spectus provisions requiring comprehensive disclosure, which how- 
ever only apply on an offer by or on behalf of the company of its 
securities for subscription on issuance; the requirement that a sepa- 
rate statement of surplus in addition to a balance sheet and operating 
statement be submitted to shareholders; new requirements as to the 
information to be disclosed by the financial statements ; and authori- 
zation to present accounts in consolidated form at the option of the 
company. 


Kansas. 


Corporation may execute a chattel mortgage. A Kansas statute 
(R. S. Supp. 1933, 17-620a) provides that a domestic corporation may 
make disposition of all or substantially all of its property “by sale, 
lease, exchange or otherwise.” Affirming the judgment of the court 
below the Supreme Court of Kansas, while recognizing that many 
citations might be given holding that “to make disposition”, “to 
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dispose of”, etc., contemplates complete alienation, nevertheless sees 
the necessity of giving force and effect to the words “or otherwise” 
so as to contemplate some other or further disposition ; rather than so 
to construe the language that “or otherwise” are redundant words 
and mean nothing if added to “sale, lease, exchange.” So, “in our 
opinion, the statute contemplates and includes disposition by chattel 
mortgage, and is applicable when all or substantially all of the corpo- 
rate assets are to be mortgaged.” First National Bank v. Paramount 
Transit Co., 33 P. (2d) 300. Appearances: Burt Comer, of Wichita, 
and Paul MacCaskill, of Eureka; F. D. Fair, of Wichita; Lloyd 
Cooper, of Wichita; Harold H. Malone, of Wichita. 


Nebraska. 





In a suit for fraud on account of a corporate bond issue, if fraud 
be found, the law will look through the corporation to the officers 
who acted in the matter. Action against directors of an insolvent 
corporation on account of alleged fraud in connection with the sale 
of bonds issued by the corporation. Judgment below for plaintiff 
affirmed on appeal by the Nebraska Supreme Court. The court says: 
“We have given consideration to defendants’ contention that they 
are not personally liable for their action as members of the board 
of directors in reference to the sale of the stock (bonds) in suit. 
However we find evidence in the record which, if believed, fairly 
establishes as a fact that they were each participants in the fraud- 
ulent transactions in suit; that such transactions were really carried 
on in promoting their financial interests; and they were the bene- 
ficiaries thereof. In this connection we reaffirm the rule announced 
in Ashby v. Peters, supra (245 N. W. 408), viz: “The officers of a 
corporation are responsible for the acts of the corporation, and in a 
suit for fraud, if fraud is proved, the law will look through the 
corporation to the officers who acted in the matter, and the officers 
who acted in the premises are proper parties defendant.’” Paul v. 
Cameron et al., 256 N. W. 11. Wells, Martin, Lane & Offutt and 
Brome & Thomas, all of Omaha, for appellants. Brogan, Ellick & 
Shoemaker, of Omaha, amici curiae. John A. McKenzie, of Omaha, 
for appellee. 


New Jersey. 


Receiver will not be appointed for a corporation which is such 
neither de jure nor de facto. Bill for appointment of a receiver. The 
New Jersey Court of Chancery dismisses, on several grounds. We 
touch on one ground only. The court says (re its power to appoint 
a receiver for a corporation): “In order that a court may exercise 
the powers given it by the statute, it must appear that the defendant 
is a corporation. It need not be a corporation de jure, but may be 
one de facto.” “To establish the existence of a de facto corporation, 
it must be shown: That there is a law under which a corporation 
with the powers assumed might be incorporated; that there has been 
a bona fide attempt to organize a corporation in the manner pre- 
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scribed by the statute, and that there has been an actual exercise of 
corporate powers.” “On the other hand, where there is merely an 
intention existing in the minds of certain parties to form a corpora- 
tion but they have not put their purpose into operation, no de facto 
corporation exists. The bill shows that no de jure corporation 
existed, and it fails to show a bona fide attempt to organize a cor- 
poration.” Gallant et al. v. Fashion Piece Dye Works, 174 A. 248. 
G. Ralph Hendrickson, of Wyckoff, of complainants. Reuben H. 
Reiffen, of Paterson, for defendant. 


Ohio. 


On offering stock of corporation held by one stockholder to other 
stockholders before offering such to outside parties. The stock cer- 
tificates of the corporation here involved carry language embodying 
an agreement that a stockholder desiring to dispose of his shares 
shall first offer them to the other stockholders proportionately to 
their respective holdings. In the instant case such an offering was 
made to all other stockholders; a few accepted; others did not. In 
a suit involving matters that need not be specified here, certain of 
the defendants, those who had accepted the offering of the stock 
by the one who desired to sell, filed cross-petitions praying for 
specific performance, the offerer of the stock having refused to sell 
on the ground that he was entitled to demand that the other stock- 
holders purchase all or none of his holdings. To this extent affirming 
the decree below the Ohio Court of Appeals, Hamilton County, after 
stating that the all or none provision is not expressed in the agree- 
ment, as it might have been, says: “It is quite apparent why the 
stockholders should not desire to extend a privilege into an obliga- 
tion, for if the construction contended for by the plaintiffs had been 
a provision, and had been placed in the certificate contract by con- 
clusive language, the action of one shareholder with one share of 
stock in refusing to take his proportionate share because of financial 
inability or otherwise would prevent any shareholder availing him- 
self of the privileges conferred by the contract, upon which he relied 
in taking his stock. Such action by such individual shareholder also 
would release the estate (i. e., the offerer) from any obligation to 
proceed with the others.” Menke et al. v. Gold Medal Oil Co., et al., 
191 N. E. 472. John A. Scanlon, Edwin G. Becker, and Leonard J. 
Dempsey, all of Cincirinati, for plaintiffs. Freiberg & Simmonds, 
Galvin & Tracy, J. Paul Geoghegan, and Jerome Goldman, all of 
Cincinnati, for defendants. 


Tennessee. 


One dealing with another as a corporation is estopped to deny 
corporate existence. The Supreme Court of Appeals, Eastern Sec- 
tion (Tennessee Supreme Court denying certiorari), says, here: “But 
the defendants are estopped to advance the defense of a defective 
registration for the reason they dealt with the Bank & Trust Com- 
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pany as a corporation; they entered into direct negotiation with it, 
and wrote the policy in its name, and certainly the name ‘Citizens 
Bank & Trust Company’ indicates the name of a corporation and not 
of a partnership. When a private person enters into a contract with 
a purported corporation, he thereby admits the existence of the 
corporation, and when a policy is payable to the Union Bank & Trust 
Company, trustee, and there is nothing else to show the nature of 
the company, the payee is estopped to deny the company’s corporate 
existence, for it may be assumed that such company was a corpora- 
tion ; the name not being particularly applicable to a firm.” Citizens’ 
Bank & Trust Co. v. Scott & Sanders, 72 S. W. (2d) 1064. Appear- 
ances: R. B. Cassell, of Harriman; J. W. Stone, of Harriman. 


West Virginia. 


Deed granting lien on after acquired property held valid. The 
Supreme Court of Appeals of West Virginia, reversing the decree 
below, holds that a provision in a deed granting a lien on after 
acquired property is valid and is a recordable instrument. It was 
advanced that the deed was not properly recorded; how it was in- 
dexed is not disclosed. The court says that so far as the rights of 
the purchaser or those of persons to be protected are concerned a 
paper is recorded as soon as it is lodged in the Clerk’s office, without 
regard to the books in which it may actually be spread. “This has 
always been the law of West Virginia, and however unsatisfactory 
it may be to persons intended to be protected by our recording 
system, and however desirable it might be to require recording in 
proper books, and to prescribe appropriate indexing, those matters, 
we must hold, are for the Legislature and not to be regulated by the 
courts.” “It is urged that on the grounds of public policy, we ought 
to hold the labor liens paramount. We think it would be a very un- 
safe rule to say that a lien should be preferred by the courts on the 
grounds of public policy. Vested rights might then be decided by 
what the courts from time to time, changeably believed to be public 
policy. There are, of course, instances where the court’s own con- 
duct is determined by a well-established public policy. This is based 
on sound reason. We know of no instance, however, in which the 
question of public policy has been adopted by the courts as a reason 
for preferring one lien over another. We cannot adopt this view.” 
Benson et al. v. Wood Motor Parts Corporation et al., 174 S. E. 895. 
Jarrett & Wilson, of Lewisburg, and Harry W. Scarborough, for 
appellant. Price & McWhorter, of Lewisburg, for appellees. 


Foreign Corporations 


California. 

President of unqualified foreign corporation may sue the corpora- 
tion for money due. The president of a Nevada corporation, not 
qualified to do business in California, brought an action against the 


*. 
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corporation for money due (promissory note, etc.). Judgment for 
plaintiff below. It was contended that as the president had been 
negligent in not seeing that his corporation qualified in California, 
and that as a consequence thereof the corporation was placed under 
legal disabilities precluding it from enforcing its contracts or from 
defending adverse litigation, the president was estopped to assert his 
claim against it. The California District Court of Appeal, Second 
District, Division 2, affirming the judgment below for plaintiff, says, 
after stating that amendments to the foreign corporation laws were 
effected in 1929 while business transactions between the corporation 
and its president continued, says: “The amendments eliminated the 
provisions making the contracts of a noncomplying corporation void 
on its behalf and provided that if the corporation was not qualified 
at the time a transaction took place it could not sue or defend against 
a suit on it until it had so complied and paid a penalty. It also made 
it a misdemeanor for such unqualified corporation or a person on its 
behalf to transact business in this state. Appellant contends that re- 
spondent was guilty of a misdemeanor when he transacted business 
for the corporation and therefore should be denied judgment. * * * 
A nonqualified corporation subject to a misdemeanor prosecution 
and on conviction to a heavy fine for doing business without comply- 
ing with the law, is permitted to qualify, be restored to full legal 
competency, and have its prior transactions given full effect. It 
would be an unreasonable construction of the law to hold that an 
individual such as plaintiff herein should suffer greater disability than 
the corporation itself merely because of the penal aspects of that 
law.” Tucker v. Cave Springs Min. Corporation, 33 P. (2d) 871. 
Porter C. Blackburn, of Los Angeles, for appellant. Gerard Reming- 
ton, of Los Angeles, for respondent. 


Foreign corporation stockholders so-called double liability, under 
old law, is to be determined on a monetary basis where there is a 
difference in par value of shares. Action to enforce stockholders 
so-called double liability under old law for alleged indebtedness of 
a Maine corporation, authorized to do business in California, in which 
defendants were stockholders at the time the indebtedness was in- 
curred. The stock structure of the corporation consists of $100 par 
value preferred stock and one cent par value common stock. The 
California Court of Appeal, Second District, Division 1, affirming the 
judgment below for plaintiff, says: “Accepting the premise that 
stockholders of foreign corporations doing business in California 
have a liability for the debts of the corporation, and that as to such 
stockholders the equality of liability should determine the rule or 
measure to be used in apportioning the liability as between the 
several classes of stock of different par values, it would seem that the 
method of fixing the liability on what has been described by au- 
thority as a monetary basis (i. e., whereby “the liability is divided 
against the stock in proportion to the nominal par value of its shares” 
—Ed.) instead of a share basis would meet the requirements of our 
laws.” “Adoption of the monetary basis of computation would do 
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no violence to a reasonable interpretation of the phrase ‘amount of 
stock’ as used in the Constitution, for the word ‘amount’ is quite as 
commonly used to denote a sum in dollars as it is a numerical total of 
things.” Rhoades v. Townsend et al., 33 P. (2d) 860. Rohe, Dotten- 
heim & Weikert, of Los Angeles, for appellants. G. C. De Garmo and 
W. M. Crane, both of Los Angeles, for respondent. 


Florida. 





Lien acquired by unlicensed foreign corporation may be enforced 
after it has received permit to do business in state. The Florida 
foreign corporation statutes now provide that while no unqualified 
foreign corporation shall do business in the state and may not have 
access to the state courts to enforce its contracts until it has qualified, 
nevertheless neither its title to property acquired, held, or disposed 
of nor its contracts entered into, during the period of its noncompli- 
ance, are affected. Here the question runs to the enforceability of 
a lien for labor and material furnished by foreign corporations in 
Florida when without permits to do business in the state, such 
corporations having thereafter qualified. The Supreme Court of 
Florida, Division B, first reversing the judgment below for plaintiffs, 
on rehearing affirms such judgment. The court says: “The lien 
brought in question arose from statute and not out of contract, 
though the statute out of which it arose contemplated a contract 
before the lien could attach. * * * The rule is well settled that 
such liens are property. * * * The lien brought in question was 
property, and if acquired when not qualified title to it was not affected 
and it was enforceable as soon as the lienor qualified and received a 
permit to do business in this state. * * * The enforcement of 
these liens in court was suspended until they domesticated; but this 
done, their status was no different from that of any other domestic 
or foreign litigant.” Hogue v. D. N. Morrison Const. Co., Inc., et al., 
156 So. 377. Miller & McKay, for appellant; A. M. Reder, M. D. 
Price, C. W. Zaring, C. D. Benson, and B. E. Carey, Bart A. Riley, 
Hudson & Cason, and Carl T. Hoffman, for appellees: all of Miami. 


Georgia. 


“Doing business” by foreign corporations for purpose of giving 
jurisdiction to Georgia state courts. On the question of jurisdiction 
the trial court, here, found for the defendant foreign corporation; the 
Court of Appeals of Georgia, Division No. 2, holds that the superior 
court did not err in overruling the certiorari. The court says: “The 
character of the activities engaged in by the foreign corporation, 
which are essential to give the courts of this state such jurisdiction 
(in the direction of the legal rendition of a personal judgment) over 
it, do not consist in the mere solicitation of business within this state 
by persons seeking and taking orders on commission and transmitting 
them to the home office for acceptance and shipment, even though 
the foreign corporation may lend its assistance to the local salesmen 
by advertising its product within the state, and may aid, train, and 
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assist them, in increasing their efficiency in the discharge of their 
own activities as local salesmen, with the result that such increased 
efficiency may indirectly have the effect of increasing or expanding 
the business of the foreign corporation. But in order for the foreign 
corporation to be doing business within this state in the sense which 
would subject it to personal judgment by the courts of this state, it 
must either maintain an office or place of business within the state, 
or else there must be a local performance on its part of its own 
contractual obligations to customers, otherwise than by the mere 
interstate shipment of goods sold by local solicitors.” Dowe v. Debus 
Mfg. Co., 175 S. E. 676. Lawton Nalley, of Atlanta, for plaintiff in 
error. Hendrick & Buchanan, of Atlanta, for defendant in error. 


Maine. 





On substituted service of process. The Supreme Judicial Court 
of Maine says, incidentally to the decision of the cause before it here: 
“The law is settled that a state is not required to admit a foreign 
corporation to do business within its borders. The state may, there- 
fore, make reasonable requirements with respect to substituted serv- 
ice of process on a state officer or on a person to be designated by the 
corporation; and the qualification of a foreign corporation to do 
business within a state in accordance with the statutes permitting its 
entry is an assent by it to all such reasonable conditions.” Ovellette 
v. City of New York Insurance Co., 174 A. 462. Appearances: Ber- 
man & Berman, of Lewiston; Perkins & Weeks, of Waterville. 
Mississippi. 

State only may question whether or not foreign corporation is 
violating state corporation law in action to which corporation is not 
a party. Action of unlawful detainer to the merits of which we do 
not go. There had been a foreclosure sale of Mississippi realty under 
deed of trust executed to secure indebtedness to a bond and mortgage 
company, foreign to Mississippi, which had disposed of the mortgage 
to a third party. The bond and mortgage company was not a party 
to the action and was not seeking relief in court; it was doing busi- 
ness in Mississippi, apparently, but had not qualified there as a for- 
eign corporation. It was contended that the original contract was 
void and that no validity can be given to the deed under the fore- 
closure. Affirming the judgment below for plaintiffs, the Supreme 
Court of Mississippi, Division B, says: “The statute bearing on the 
matter denies to a corporation violating the statute access to the 
courts for any relief. We do not think the statute avoids the con- 
tract so as to affect third persons, and we are of the opinion that 
nobody can raise this question but the state of Mississippi, when suit 
is brought by third persons, or when litigation is between other 
persons than the corporation violating the statute and the state of 
Mississippi. In other words, a sale under a deed of trust in pais 
passes the title from the trustee to the purchaser.” Citizens’ Bank of 








280 





The Corporation Journal 





Hattiesburg v. Grigsby et al., 155 So. 684. ry neoeang, Roberts, of 
Hattiesburg, for appellant. J. E. Davis and George W. Currie, both 
of Hattiesburg, for appellees. 


New Jersey. 

Note evidencing loan by unlicensed foreign corporation to citizen 
of New Jersey, which note by its terms violates the state Small Loan 
Act, is invalid. An Indiana corporation, not licensed to do business 
in New Jersey, loaned a small amount of money to a resident of New 
Jersey, evidenced by a promissory note, the contract being, appar- 
ently, one entered into in Indiana. Action on the note by another 
foreign corporation, likewise not licensed in New Jersey, to which 
such note had been assigned. In rendering judgment for defendant 
the District Court of Perth Amboy, New Jersey, says, inter alia: 
“Regardless of whether or not the parties agree that the transaction 
shall be an Indiana contract, the same cannot be enforced within 
this jurisdiction, when, as in this case, it would be contrary to public 
policy of this state to permit a foreign corporation to do what domes- 
tic corporations are not permitted to do.” “It is very evident from 
the Act under consideration that it was the policy of this state at the 
time of making said note to prevent outside money lending corpora- 
tions to loan money to its citizens at rates of interest at which its 
own corporations were forbidden to do.” Continental Adjustment 
Corporation v. Klause, 174 A. 246. Sol Kantor, of Perth Amboy, for 
plaintiff. Lewis S. Jacobson, of Perth Amboy, for defendant. 


New York. 


On “doing business” by foreign corporation. Defendant corpora- 
tion, foreign to New York and not licensed to do business therein, 
maintains a small office in New York City in charge of a “district 
sales manager” who has an assistant solicitor under him, and a sten- 
ographer, all paid by the corporation on salary basis. Name of cor- 
poration, only, on office door, in building directory, and in telephone 
book. This sales manager transmits orders from new customers 
to the home office for acceptance or rejection there; orders from old 
customers whose credit has been established, he transmits direct to 
the factory where shipment is made “f.o.b. plant”; when instructed 
so to do, undertakes collection of delinquent accounts. The City 
Court of New York, New York County (affirmed by Appellate 
Term), finds that the corporation is “doing business” in New York 
saying that the position of the aforementioned sales manager “is of 
considerable greater import than that of a mere solicitor or agent.” 
“In the light of Kansas City Structural Steel Company v. State of 
Arkansas, for Use and Benefit of Ashley County, 269 U. S. 149, at page 
150, it is clear that each state may determine for itself whether a 
foreign corporation is doing business within the state within the 
meaning of its own laws unless assumption by the state courts of 
jurisdiction over the foreign corporation is so unreasonable as to 
come into conflict with the due process requirements of the Federal 
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Constitution. In the instant case, the extent and nature of defend- 
ant’s activities within the state are such that it is actually brought 
here and is properly subjected to the jurisdiction of this court. Since 
the due process provisions of the Federal Constitution are not in- 
volved and since there is nothing to show that the service effected 
upon the defendant constitutes an undue burden upon interstate 
commerce, no federal question is presented and the decisions of this 
state should be followed.” Halpin v. North American Refractories 
Co., 272 N. Y. S. 393. Bandler, Haas & Collins, of New York City 
(John F. Collins and Harry Merwin, both of New York City, of 
counsel), for the motion (to set aside service of process). Spence, 
Hopkins & Walser, of New York City (Paul Van Anda, of New 
York City, of counsel), opposed. 


Oklahoma. 


Corporation having complied, otherwise, with foreign corporation 
statutes may sue in state courts on its contracts though it has failed 
to pay annual license tax. The Oklahoma Supreme Court, affirming 
the judgment below for the plaintiff foreign corporation, affirms its 
holdings of over twenty years ago in Smith Rolfe Co. v. Wallace, 
41 Okla. 643, 139 P. 248, from which it quotes as follows: “A foreign 
corporation doing business in this state has complied with all the 
requirements of the Constitution (sections 43, 44, Art. 9) and of the 
statutes (sections 1538-1540, Comp. Laws 1909) by filing a copy of 
its charter or articles of incorporation, and designating an agent 
for the service of process as required, a failure to do which would 
render its contracts void, and close the courts to it in enforcing 
them (section 1541, Comp. Laws 1909, Rev. Laws 1910, sec. 1338) ; 
but it has failed to comply with, and pay the license tax required by 
chapter 57, Session Laws 1910 (sections 7538 to 7549, Rev. Laws 
1910). Held, that the contracts of such corporation, while in such 
default as to the payment of license tax, are not void, nor is its right 
to enforce them in the courts of this state to be denied.” Ray v. 
Oklahoma Furniture Manufacturing Co., decided September 25, 1934, 
Commerce Clearing House Court Decisions Reporting Service, 
Requisition No. 122989. 


Tennessee. 


In declaring ouster of foreign corporation courts can indulge in no 
assumption. Action to oust a foreign corporation. Below demurrer 
overruled and appeal granted. On appeal the Tennessee Supreme 
Court affirms, and remands the cause for answer with leave given 
defendant to rely on the grounds of demurrer in its answer. The 
court, after saying that a foreign corporation may forfeit its right 
of domicile in Tennessee by the consistently illegal use of its powers, 
continues: “It was of the essence of the implied contract attending 
defendant’s admission into the state and its licenses to do business 
that it would conform in the conduct of its business to the laws of 
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the state in such manner as not to inflict injury upon any large num- 
ber of citizens. * * * But in declaring forfeiture of a charter 
or ouster of a foreign corporation courts can indulge in no assump- 
tion. They must act with caution and upon facts which demonstrate 
willful abuse of power. And they refuse to decree forfeiture or 
ouster upon a showing of abuses that may be otherwise corrected.” 
State v. Family Loan Co., 73 S. W. (2d) 167. Rutherford & Ruther- 
ford and Lurton Goodpasture, for appellant; Thos. A. Shriver, Jr., 
and Cornelius, McKinney & Gilbert for appellee: all of Nashville. 


Texas. 


Unqualified foreign corporation doing intrastate business in Texas 
may sue in Texas courts on contract involving interstate transaction. 
In the instant case it is found that without doubt the transaction 
underlying the action brought by a foreign corporation against a 
resident of Texas was one in interstate commerce. It was alleged 
that the corporation was “doing business” in Texas; proof was not 
adduced that it had a permit, though it alleged that it had; such 
allegation was surplusage. The Court of Civil Appeals of Texas, 
Amarillo, affirming the judgment below for plaintiff, says: “We 
think the court correctly concluded that, although appellee may 
have been engaged in business in Texas without a permit in violation 
of the statute, the transactions involved in this suit constitute inter- 
state commerce, and therefore appellee was entitled to maintain 
its suit, for the salt sold, in the courts of Texas.” Collins v. Harde- 
man-King Co., 74 S. W. (2d) 181. Stalcup & Fike, of Dalhart, for 
appellant. Cooper & Lumpkins, of Amarillo, for appellee. 


Wisconsin. 


A contract entered into in Wisconsin by an unqualified foreign 
corporation is voidable merely, not absolutely void. To the merits 
we do not go. The Wisconsin statutes (1923, C. 226, Sec. 226.02 
(10)) provide that every contract made by or on behalf of a foreign 
corporation which has failed to comply with the state foreign cor- 
poration laws “shall be wholly void on its behalf and on behalf of 
its assigns, but shall be enforceable against it or them.” The Su- 
preme Court of Michigan, citing several Wisconsin and Michigan 
cases in which “void” (not “wholly” void) was held to mean “void- 
able,” says: “We do not believe there is any question but that the 
wording of the Wisconsin statute heretofore quoted makes the 
contracts merely voidable, and not void. While the statute provides 
that such contracts shall be wholly void as to the offending party, it 
nevertheless states that they shall be enforceable against such party. 
There has been considerable confusion in the use of the words 
‘void’ and ‘voidable,’ and the courts have not hesitated to construe 
‘void’ as meaning ‘voidable’ where it is apparent that the latter term 
expresses the result intended.” Bishop v. Hannon Real Estate Ex- 
change, 255 N. W. 599. Appearances: Harold Goodman, of Detroit, 
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Mich. (Samuel C. Halpert, of Detroit, of counsel) ; Wiley, Streeter, 
Smith & Ford, of Detroit, Mich. 


Taxation 


Louisiana. 


Corporation Franchise Tax Law upheld. Joint action by several 
hundred domestic and foreign corporations to enjoin the Louisiana 
Secretary of State from asserting any claim for the payment of taxes 
under Louisiana Act No. 8, 1932, known as the “Corporation Fran- 
chise Tax Law.” The court below in refusing a preliminary injunc- 
tion, upheld the act. The Supreme Court of Louisiana affirms the 
judgment. On the appeal two objections only, apparently, were urged. 
One of these we pass over. The other bears on the provision of the law 
that exempts from the tax corporations all the capital stock of which 
(except directors’ qualifying shares, if any) is owned by any bank or 
banking institution, (as well as exempting the banks themselves, special 
statutes providing for the taxation of such). Citing a recent decision 
of the U. S. Supreme Court wherein it is held that the state tax on 
national bank stock was not objectionable as creating an unjust dis- 
crimination, although only the property and not the capital stock of 
other corporations was taxed, the court fails “to find any basis for 
complaint on the part of nonbanking corporations that they are dis- 
criminated against because they are taxed differently from banking 
corporations.” And: “It would seem to follow as a logical conse- 
quence of the exemption of banks and banking institutions from the 
payment of the franchise tax that the exemption should also be made 
to apply to those corporations all the capital stock of which is prac- 
tically owned by banks or banking corporations.” Interstate Tax 
Bureau, Inc., v. Conway, Secretary of State, 156 So. 463. Thomas 
Gilmore and Guion & Upton, all of New Orleans, for appellants. 
Gaston L. Porterie, Atty. Gen., and D. M. Ellison, J. K. Gaudet, and 
Charles J. Rivet, Sp. Assts. to Atty. Gen., for appellee. 


Pennsylvania. 


Preparing concrete in plastic form is manufacturing. Under 
Pennsylvania law if a corporation is organized for the purpose of 
manufacturing and its capital is invested in and is exclusively em- 
ployed in manufacturing such capital is exempt from the state capital 
stock tax. The court below held in the instant cause that the process 
of making plastic concrete is “manufacturing,” and so that in the 
case of a corporation organized for the purpose of such manufacture 
and whose capital is employed in the conduct of such business, as 
here, exemption from the capital stock tax is to be allowed. The 
Supreme Court of Pennsylvania affirms. Commonwealth v. McCrady- 
Rodgers Co., 174 A. 395. Philip S. Moyer, Deputy Atty. Gen., and 
Wn. A. Schnader, Atty. Gen., for the Commonwealth. R. A. Mc- 


Crady (of McCrady, McClure, Nicklas & Hirshfield), of Pittsburgh, 
for appellee. 
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Vircini 
A domestic corporation engaged in interstate commerce solely 
and having no real or tangible personal property in Virginia may 
still be subject to state’s capital tax. In the Virginia state courts 
(167 S. E. 268, 172 S. E. 927—The Corporation Journal for March, 
1933, page 353) the Virginia corporation here involved was held not 
subject to the state’s capital tax because (as stated in The Journal 
digest), as all of the company’s property in Virginia, with exceptions 
too minor to be noticed, is intangible personalty, and as the assess- 
ment was made on intangible property only, and as the corporation 
was engaged in interstate commerce only, the imposition of the tax 
is a burden on interstate commerce and so contravenes the Commerce 
Clause of the United States Constitution. The United States Su- 
preme Court reverses (November 5, 1934). The court says, inter 
alia: “Property having its situs within the taxing State is not exempt 
from a non-discriminatory property tax merely because the property 
is used in interstate commerce.” “Such taxation may embrace intan- 
gible as well as tangible property. It is not the character of the 
property that makes it subject to such a tax, but the fact that the 
property has its situs within the State and that the owner should 
give appropriate support to the government that protects it. That 
duty is not less when the property is intangible than when it is tan- 
gible. Nor are we able to perceive any sound reason for holding 
that the owner must have real estate or tangible property within the 
state in order to subject its intangible property within the State to 
taxation. We are dealing, as we have said, with an ad valorem 
property tax, and not with a privilege tax.” Virginia v. Imperial Coal 
Sales Co., Inc., United States Supreme Court, No. 16, Oct. Term 
1934, decided Nov. 5, 1934. Henry R. Miller, Jr., of Richmond (A. P 
Staples, Atty. Gen., and W. W. Martin, Asst. Atty. Gen., with him on 
the brief) for petitioner. James R. Caskie and Frank P. Christian 
Jr., both of Lynchburg, for respondent. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Alpha Portland Cement Company United Publishers Corporation. 
Rosenbaum Grain Corporation The Baltimore Post Company 
American Ship Building Company City Stores Company 
The Lehman Corporation Coal Sales Company 
American Service Company Continental Tobacco Companw 

The Egyptian Lacquer Manufacturing Company 

Anderson-Clayton Securities Corporation 
The National Credit Corporation 
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Some Important Matters for 
December and January 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpora- 
tions of report and tax matters requiring attention from time to time, eesiahing 
information regarding forms, practices and rulings. 


ALtaBAMA—Annual Application Fee for permit to do business due on 
or before February 1—Domestic and Foreign Corporations. 

AtasKa—Annual Corporation Tax due on or before January 1.—Do- 
mestic and Foreign Corporations. 

CaLIFoRNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

DeLawarE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CoLtumsB1a—Annual Report published and filed between 
January 1 and January 20.—Domestic Corporations. 

Georcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

Itt1nois—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before January 20.—Domestic and Foreign Corporations. 

Kentucky—Annual Report due on or before February 1—Domestic 
and Foreign Corporations. 

Louistana—Annual Report due on or before February 1—Domestic 
Corporations. 

New JerseEy—Annual Franchise Tax Report due on or before first 
Tuesday in February——Domestic Corporations. 

New York—Annual Franchise Tax based on Income of Business Cor- 
porations due on or before January 1—Domestic and Foreign 
Business Corporations other than realty and holding companies. 

Oxu1to—Report to Industrial Commission due during January.—Domes- 
tic and Foreign Corporations. 

Sout Carotina—Annual Statement due on or before January 31.— 
Foreign Corporations. 

SoutH Daxota—Quarterly Gross Income Tax Return and Payment 
due on or before January 30.—Domestic and Foreign Corps. 

Unitep States—Fourth Instalment of Income Tax imposed for the 
calendar year 1933 due on or before December 15.—Domestic 
Corporations and Foreign Corporations having an office or place 
of business in the United States. 

West Vircinta—Quarterly Gross Income and Sales Tax Return and 
Payment due on or before January 30.—Domestic and Foreign 
Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplementary pam- 

phiets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


New Deal Laws of Importance to Corporations—Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securities 
Exchange Act of 1934, all matters in the original act omitted in the 1934 amend. 
ments being set in brackets, and all new matters added by the 1934 amendments 
being set in italics; complete text of the Securities Exchange Act of 1934; and 
complete text of the amendment approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law—Contains, first, the eleven-word amendment 
approved June 18, 1934 to the original amendment to the Bankruptcy 
Act approved June 7, 1934 (and published in our pamphlet New Deal ws 
descri! above); second, two examples of voluntary petitions for reorganization 
the new provisions; and third, two examples of petitions under the new 

provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for‘ Corporations—Benjamin Franklin's 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some iness 
eeeretene of our own day. A sixteen-page pamphlet for both laymen and 

jwyers. 


Special Report—The Case Against Corporate Representation by Business 
Employes. Specific experiences of different corporations with the han- 


ig by untrained yo“ representatives of such matters as service of process, 
notices of taxes due, filing of corporation reports, etc. 


Amendments to Delaware Corporation Law, 1933. Presents the com- 
plete text of the 1933 amendments to Chapter 65 of the Revised Code, 
all new matters being shown in italics, and repealed matter in brackets, so a 
complete picture is conveyed of the changes effected, while explanatory comments 
show the purpose and result of each change. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 198- 


page book containing brief digests of decisions selected from those 
the various states as indicating what is construed in each state as “doin, 
business.” The digests are —— by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of the 


weaknesses of placing a company’s statutory representation in the 
hands of business employes or others not trained in the matters involved. 


Delaware Corporations. Presents in convenient form a digest of the Dela- 
ware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of the statu- 
tory requirements, procedure and costs of incorporation completely revised to 
reflect e changes made by the amendments of 1933. 


When Corporations Cross the Line. A simple explanation of the reasons 
for and purposes of the foreign corporation laws of the various states, 
and illustrations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 

Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in Ctereining when a corporation should be 


ualified. The questions are those which usually bring out the points neces- 
ay to be conalleved. 
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Have you now 
at your finger-tips 
all the data you 


need on present 
labor laws? 


Anti-Injunction Act... 

Labor Disputes Act .... Protection of 
Commerce Law... Railroad Retirement 
Act ... Railway Labor Act . .. Labor 
provisions of the N.R.A... New State 


Labor Laws... 


Rapidity of change in labor law, both State and Federal, makes 
books on the subject soon obsolete. Law affecting the relation- 
ship of employer and employee has undergone tremendous changes 
since the enactment of the National Industrial Recovery Act, the 
Labor Disputes Act, and the Anti-Injunction Act. Coming ses- 
sions of Congress and of forty-four State Legislatures in‘ 1935 
will witness a very extensive revision of the statutory law affect- 
ing labor-employer relationships. 

CCH LABOR LAW SERVICE covers the present situation, 
and will report new developments promptly, accurately, and com- 
prehensively as they come. Of particular interest to you is the 
emphasis this Service places upon Labor Board Decisions, new 
court decisions, and new State and Federal laws. It is a Service 
that will keep you posted. 


COuMERGE CLEALISG, 


LOOSE LEAF ae DIVISION 


205 W. Monroe St. 120 Broadway 730 15th St., N. W. 
CHICAGO NEW YORK WASHINGTON 
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to 


financial 
strength 
add 


active 
business 
experience 


As the financial strength 
of The Corporation Trust 
Company, organized and 
maintained under banking 
laws, adds effectiveness to 
its services in corporation 
matters, so its experience 


with corporate organization 
and maintenance matters, and 
the constant contact of its 
personnel with such matters, 
lends an extra measure of 
helpfulness to its services as 
Transfer Agent or Registrar. 

When considering the choice 
of an institution to act as 
Transfer Agent or Registrar 
for the securities of your 
corporation, this point de- 
serves your special consid- 
eration. 

The officers at any one of 
the offices listed below will 
be glad to show in detail the 
special facilities of our or- 
ganization for transfer work 
and how they operate to 
your advantage. 


THE; COREORATION TRUST COMPANY? 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 

15 EXCHANGE PLACE. JERSEY CITY 

100 W.TENTH ST. WILMINGTON.DEL. 

Detroit, Dime Sav. Bank Bldg. 
Dover, Del., 30 Dover Green 
Kansas City, 926 Grand Ave. 
Los Angeles, Security Bldg. 
Minneapolis, Security Bldg. 
Philadelphia, Fideli _— Tr. Bidg. 


Albany, 180 State St. 
Atlanta, Healey Bidg. 
Baltimore, 10 Light t. 
(The Corporation Trust Incorporated) 
Boston, Atlantic Nat’l Bk. Bldg. 
(The ration Trust, Incorporated) 
Buffalo, Ellicott Sq. Bidg. 
Chicago, 208 S. La Salle St. 
Cincinnati, Carew Tower 
Cleveland, Union Trust Bidg. 
Dallas, Republic Bank Bldg 


it 
Pittsburgh, Oliver B 
Portland, Me., 443 Congress St. 
San Francisco, Mills Bidg. 
Seattle, Exchange Bldg. 
> St. Lous, 415 Pine St. 
Washington, Munsey Bidg. 
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